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ARBITRATION AWARD: 
 

 

 Panellist: Thabo Sekhabisa 
   Case Reference No: MP2629-13 
                        Date of award:  5

th
 July 2013 

 

 
 
 

 

 

In the matter between: 
 

 

ROETS, CORNE  Employee party 

 

and 
 

AFROX LIMITED   Employer party 
 
 

 
                                        PARTICULARS OF PARTIES 
_________________________________________________________ 
 
Employee's representative: In Person 
           Employee’s address: P.O. BOX 41422 
                                                REYNO RIDGE 
                                                WITBANK 
                                               1049 
                  TELEPHONE NO: (013) 692-3025 
                 FAX NO:  
 
 
 
       Employer’s representative: Mr.  Emmanuel Muladi 
                   Employer’s address: P.O. BOX 640 
                                                       WITBANK 
                  1035                                                 
                                  Telephone: (013) 659-74532 
                                              Fax: (013) 659-7527/ (086) 241-3258  
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            DETAILS OF THE HEARING AND REPRESENTATION: 
 
[1] The arbitration process was held under the auspices of the NBCCI at CCMA 

premises in Witbank on the 2
nd

 July 2013. The applicant was present and 
appeared in person Mr. Emmanuel Muladi, the respondent’s Employee 
Relations Specialist, represented the respondent. Prior to commencing with 
arbitration, I explained the arbitration process in details to both parties including 
how to present evidence, the purpose of cross examination, the right to call 
witnesses, using documentary evidence and making of closing statements. 
Both parties indicated that they were ready to proceed with arbitration. The 
respondent handed in a bundle of documents which we marked “A” for ease of 
reference and the applicant submitted documents which we marked “B” also for 
ease of reference. The proceedings were electronically recorded.  

 
 BACKGROUND OF THE CASE: 
 
[2] The applicant, Corne Roets, commenced his employment with the respondent 

on the 10
th

 October 2009 as an Instrument Technician and earning a basic 
salary of R26 333.00 per month. The applicant on the 11

th
 February 2013 was 

charged with retrieving and viewing excessive pornographic materials using the 
respondent’s internet facilities during the period of December 2012. The 
respondent’s disciplinary inquiry was held on the 7

th
 March 2013.  The 

applicant pleaded not guilty to the afore-mentioned charge but he was 
subsequently found guilty and his employment services were terminated on the 
14

th
 March 2013.  

 
[3] The applicant firstly referred his matter to the CCMA on the 15

th
 March 2013. 

The CCMA set the matter down for con/arb on the 15
th

 April 2013 wherein the 
allocated Commissioner, J. Ngobeni, issued a ruling to the effect that this 
Bargaining Council possessed the necessary jurisdiction to deal with this 
matter. This Bargaining Council received the transfer of this matter from the 
CCMA on the 29

th
 April 2013. The matter was conciliated on the 2

nd
 May 2013 

wherein a certificate of non-resolution of the dispute was issued. The applicant 
filed his arbitration referral request on the 14

th
 May 2013. The matter was set 

down for arbitration on the 2
nd

 July 2013. The applicant in both his LRA 7.11 
Referral forms and arbitration request form indicated that he was not 
challenging the procedural fairness of his dismissal.          

 
ISSUE IN DISPUTE: 

 
[4] I had to determine whether the applicant’s dismissal was substantively fair in 

accordance with Section 188 of the labour Relations Act 66 of 1995 as 
amended. Should I find to the contrary then to decide on the appropriate relief.  
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THE SURVEY OF EVIDENCE AND ARGUMENT: 
      

RESPONDENT’S CASE:  
 

The evidence of Shawn Michael de Kok: 
 
[5] Mr. De Kok testified under oath that he was the Regional Service Manager for 

Africa and he was responsible for all the Information Technology (‘IT’) services 
for the respondent. He has been in IT for 13 years and his role pertains to 
governance in that he looks at all IT services, internet network monitoring, PC 
workstation and all Vendors providing services to the respondent. He stated 
that he never met the applicant but he worked on his case. He referred to page 
32 to 36 of bundle “A”. He testified that the information showed that the 
applicant visited pornographic sites. The applicant retrieved and viewed 
pornographic material using the company internet network. The applicant was 
aware of the company policy against using the internet network to retrieve and 
view undesirable material. 

 
[6] He referred to page 50 of bundle “A” and stated that it was the user’s security 

policy agreement which defines how the user should use the company’s 
assets. He stated that according to page 50 “A” the applicant signed this user 
security policy agreement on the 4

th
 March 2010. This user security policy 

agreement has ten basic user security rules. He stated that the applicant used 
the respondent’s internet services to access the pornographic sites, which was 
something prohibited by the above-mentioned user policy agreement. He 
referred to page 32 “A” and stated that it contained all the pornographic sites 
that the applicant visited using his personal password and user code.  

 
[7] He testified that the company had a monitoring and access control server 

which was managed by an outsourced service provider called HP Enterprise 
Services.  He also stated that the serve monitored all the traffic leaving and 
entering the respondent’s network. He stated that the server every time a 
person access the internet system it would require a password and user code. 
The password was something confidential. The user had to put a valid 
password or user code to physically access the internet. He also stated that if a 
person closes the internet explorer, and thereafter reopens it, the system will 
still request for a password in order to access the internet.  

 
[8] He testified that the password ZA 0583 was the applicant’s user name that he 

used to access the internet.  He referred to page 32 “A” and stated that it 
showed the applicant’s password was used to access the pornographic sites 
and it also showed the time, date and amount of time spent on the various 
sites including the amount of data retrieved. He stated that page 32 to 36 “A” 
showed the pornographic sites visited by the applicant and the days they were 
visited. The applicant visited these sites on the 20

th
, 24

th
 and 25

th
 December 

2012. He referred to page 40 “A” and stated that on the 24
th

 December 2012 
the applicant spent about 40 minutes on these pornographic websites. He also 
referred to page 42 and stated that on the 25

th
 December 2012 the applicant 

spent 1hour and 39 minutes on the pornographic websites and all this was 
done during his working hours.    
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[9] He testified that no one should have applicant’s password as it was something 
personal and confidential. He stated that the password could not be used when 
remote access was made in the event of assisting to fix the applicant’s PC 
system.   He referred to page 45 and 46 “A” and stated that it was the 
document dealing with policy on internet usage at the respondent. He stated 
that page 47 “A” dealt with the process the respondent follows where 
undesirable material was found in the system. He stated that they would 
compile the document and send it to the General Manager IT, and thereafter 
makes a recommendation to the Human Resources.   

 
[10] He stated that visiting such websites put the company at a risk of its reputation 

and getting viruses that could delete its files. He also referred to page 49 to 51 
“A” which was the acceptance of the Linde security policy agreement which the 
applicant accepted. He further stated that it was the applicant’s responsibility to 
secure his personal password and in this regard he referred to page 56 and 57 
“A”, and in particular paragraph 2.3.  

 
[11] The witness during cross-examination stated that the report of the applicant’s 

activities in visiting pornographic websites was converted into PDF and 
therefore it was impossible to alter and in this regard he referred to page 36 
and 37 “A”. He stated that page 32 “A” contained the information about the 
pornographic websites the applicant visited. He also stated that page 42 “A” 
contained the IPA address which was not solely for a specific computer and it 
could be used in other computers. He further stated that the IPA address 
always changes. He referred to page 45 “A” and stated that it was the policy 
dealing with what was prohibited in the usage of the company internet system 
and pornographic material including gaming or gambling were amongst the list 
of prohibited activities. He averred that the applicant was aware of such a 
policy because he signed for the user policy which included the 
aforementioned prohibitions.  

 
 The evidence of Nicholas Isabirye: 
[12} Mr. Isabirye testified under oath that he was the Unit Manager at the 

respondent. He stated that the User security policy outlined how employees 
could use the respondent’s computer and internet system. The employees 
were expected to use the computer and internet system in a responsible and 
fair manner in the execution of their duties. He stated that it was discourage for 
using the internet system for prohibited activities like retrieving and viewing 
pornographic material. He also stated that there were previous cases where 
senior managers were dismissed for retrieving and viewing pornographic 
material using the respondent’s computer and internet system.  

 
[13] The witness referred to page 2 to 9 of bundle “A” and stated that it contained 

the applicant’s letter of appointment including the terms and conditions of his 
employment, employer’s policies and procedures. He stated that it was the 
applicant’s duty to comply with all lawful instructions.  He referred to the 
respondent’s code of ethics and stated that the applicant was expected to 
abide by the said ethics. He testified that page of bundle “B” was a copy of the 
applicant’s clock card but the applicant like other employees was also expected 
to record his times of clocking in and out on document contained in page 41, 
43 and 44 of bundle “A”.  He further stated that the aforesaid document was 
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used by security officer to record employees entering and exiting the 
respondent’s premises.  He referred to page 45 “A” and stated that it showed 
that the applicant was present at work on the 20

th
 December 2012. Page 44 

showed that the applicant was present at work on the 24
th

 December 2012.  
       
[14] The witness was extensively cross-examined but nothing concrete 

materialised.   
        

APPLICANT’S CASE: 
 

The applicant Corne Roets testified on his own cause: 
 
[15] The applicant testified under oath that he was dismissed on the 14

th
 March 

2013. He averred that he was charged for retrieving and viewing pornographic 
materials using the respondent’s computer and internet system.  He stated that 
he pleaded not guilty to the said charge because he had never committed this 
particular offence. He contended that the allegations preferred against him 
were not valid and he did not know why he was dismissed. He stated that he 
did not access the pornographic websites and he only uses the company 
compute for work purposes.  

 
[16] He testified that he did not know how his password was used to access the 

pornographic websites.  He suspected that maybe he forgot to close his 
computer system and someone might have used his computer to access 
pornographic websites. He testified that on the 25

th
 December 2013 he was not 

at the company but he was working with one Kobus from Swart Tech. He 
reiterated that on the 20

th
 and 24

th
 December 2012 he might have left his 

computer open. He indicated that he wanted reinstatement. 
 
[17] The applicant under cross-examination, he was employed as an Instrument 

Technician and he had N4 qualification. He conceded that he could read and 
write English language. He also conceded that he had a password to access 
the respondent’s computer system. He further conceded that the password 
was personal and confidential. He was aware of the responsibility of guarding 
his password. He stated that he could not contest that his password was used 
to access the pornographic sites.  

 
[18] He conceded that password ZA0583 was his personal password. He also 

conceded his password ZA0583 was used to access the pornographic sites as 
per page 32 of bundle “A”.  He further conceded that retrieving and viewing of 
pornographic material using the respondent’s internet system was not 
permitted at the respondent. He further conceded that on the 20

th
, 24

th
 and 25

th
 

December 2012 he was at work. The applicant stated that he was not 
challenging the procedural fairness of his dismissal.  

 
[19] I afforded all parties to make their closing submissions.       
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ANALYSIS OF THE EVIDENCE AND ARGUMENT: 
 
[20] After careful consideration of the Labour Relations Act, the Code of Good 

Practice, evidence and arguments advanced, relevant case law and applicable 
principles, I have arrived at the following findings regarding the issues to be 
decided: 

 
[21] The pivotal issue I had to determine was whether the applicant’s dismissal was 

substantively fair. The onus in terms of Section 192 (2) of the LRA (supra) rests 
with the respondent to prove, on a balance of probabilities that a fair reason 
existed justifying the dismissal of the applicant. 

 
[22] In regard to the issue of procedural fairness of the dismissal, the applicant 

indicated both during his examination in chief and cross-examination that he 
was not contesting the process or procedural fairness of his dismissal. This 
assertion was confirmed in both the applicant’s referral form and request for 
arbitration forms that he was not challenging the procedural fairness of his 
dismissal.  

 
[23] It is clear in terms of page 1 of bundle “A” that the following charge was 

preferred against the applicant: 
 

“In that during the period December 2012 (confirm date) at Afrox Witbank ASU, 
you retrieved and viewed excessive pornographic materials using Afrox internet 
facilities.”  

 
[24] It was apparent in terms of the evidence presented by both parties including 

the concessions made by the applicant that the following issues were 
established as common cause: 
That the applicant had a personal and confidential password which he uses to 
access the respondent’s computer and internet systems. That the respondent 
had a Linde User Security Policy Agreement that was signed by its employees 
including the applicant and the said policy governed and regulated employees 
on the ‘do’s and don’ts in using the computer and internet system. The 
applicant signed the acceptance of this policy as per page 50 of bundle “A”. 
Page 10 “A” of this policy contained the ten basic user security rules. Rule 9 
stipulate that the system could be used for business activities. Rule 10 
provides as follows: “Do not violate ethical behaviour and intellectual property 
rights….Do not store, download, forward, or deploy data content that is in any 
way illegal, especially with defamatory, discriminatory, harassing, racist, 
abusive, sexist, or obscene content (my emphasis)”.    
 

[25] The applicant did not contest his knowledge of the above-mentioned user 
security policy agreement. I am of the view that the applicant could reasonably 
have been expected to have known or at the least had knowledge of the 
above-mentioned user security policy agreement. The applicant could not or 
was unable to dispute the evidence of Mr. De Kok including the documentary 
evidence on page 32-40 of bundle “A” that on the 20

th
, 24

th
 and 25

th
 December 

2012 the applicant’s password was used to access several pornographic 
websites. The applicant conceded that password ZA0583 was his personal 
password which he used to access the respondent’s computer and internet 
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system. The applicant also did not dispute that it was his sole responsibility to 
safeguard this password.  

 
[26] The applicant could not dispute that on the 20

th
, 24

th
 and 25

th
 December 2012 

he was at work as per page 41, 43 and 44 of bundle “A” which confirmed that 
the applicant was at work at Highveld Plant on the above-mentioned days. The 
applicant’s explanation was that on the 125

th
 December 2012 he was with 

Kobus at Swart Tech but the undisputed evidence on page 43 “A” showed that 
the applicant had clocked in at work. The applicant conceded that on the 20

th
 

and 24
th

 December 2012 he was at work. The applicant’s explanation in regard 
to the days of 20

th
 and 24

th
 December 2012 was that maybe he left his 

computer system open and maybe someone might have accessed it. The 
applicant however did not dispute Mr. Kok’s evidence that the system closes 
itself off as soon as the person finishes using it; and thereafter, whoever would 
subsequently use the computer, the system will prompt for a password. The 
applicant also did not contest Mr. Kok’s testimony that in terms of the user 
security policy it was the applicant’s responsibility to ensure that he closed his 
computer subsequent to using it.  

 
[27] The applicant was unable to proffer a cogent explanation in regard to the 

usage of his personal password in accessing the pornographic websites on the 
respondent’s internet. The only reasonable inference that could be drawn 
taking the following factors into consideration:- that the applicant was the 
person in change and responsible for his password; that the computer system 
automatically closes itself after the user had used it; and that the computer 
system could not be accessed remotely using the password, that the applicant 
was the person who accessed the pornographic websites in page 32 to 40 of 
bundle “A”. The applicant in doing so was aware that he was transgressing the 
user security policy agreement.  

 
[28] I am satisfied that the applicant in conducting himself as he did, compromised 

the respondent’s reputation including its computer system. There was clear 
and convincing evidence that the applicant was put in position of trust by being 
permitted to use the respondent’s computer and internet system. The applicant 
betrayed that trust by using this facility to access the pornographic websites in 
more than one day. This was not an accident or a once off misconduct but the 
applicant on numerous days accessed these websites and in certain instances 
he spent approximately 1 hour and 39 minutes on these websites. The 
applicant accessed more than one pornographic website. The applicant did not 
show any remorse or make an indication that he required help.  I am of the 
view that this was a serious offence which also compromised the reputation of 
the respondent.     

 
 [29] After careful consideration of the facts before me, I am of the view that the 

respondent succeeded in showing, on a balance of probabilities that a fair or 
valid reason existed justifying the applicant’s dismissal. It is therefore just and 
equitable to make the following award: 
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AWARD: 
 
1. The applicant’s dismissal was both substantively and procedurally fair. 
2. I dismiss the application brought by the applicant. 
3. I make no order as to costs. 

 
 
 
 
Signed and dated at Johannesburg on 5th July 2013. 

_______________ 

T.J. SEKHABISA. 

NBCCI Panellist:  


